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DISSOLVING AN INSURANCE TRUST 
WITHOUT THE AID OF A STATUTE AND 
UPON COMMON LAW PRINCIPLES. 





A recent opinion by Justice Garrison, of 
the New Jersey Court of Errors and Ap- 
peals, ought to receive the careful reading 
of every attorney general especially in this 
country. See McCarty, Atty. Gen. v. Fire- 
men’s Ins. Co., 73 Atl. 80. 

This opinion follows along the path, not 
blazed out, but definitely re-marked by the 
great opinion of Chief Justice Waite, in 
Munn vy. Illinois, 94 U. S. 113, 24 L. Ed. 
77: 4 

The opinion in the New Jersey, says of 
the Munn, cise that, “its chief value as a 
contribution to jurisprudence was that it 
pointed out clearly, that, in the determina- 
tion of the fundamental relation that exists 
between the use of private property and 
the creation of a public interest, the under- 
lying question was, not what the state ha“ 
done to impress a public interest upon a 
business, but what the owners and opera- 
tors of such business had done to draw to 
and clothe themselves with a public inter- 
est.” Chief Justice Waite, said: “The prin- 
ciple that when private property is affected 
with a public interest it ceases to be juris 
privati only has been accepted without ob- 
jection as the law of property ever since,” 
Lord Chief Justice Hale so said over two 
hundred years ago in his treatise, De Por- 
tibus Maris. 

It may be remembered, that in the 
Munn case the constitutionality of an Illi- 
nois statute regulatory of the business of 
storing grain in private warehouses, which 
business was owned and carried on by pri- 
vate individuals was involved. Chief Justice 
Waite said: “It is conceded that the busi- 
ness is one of recent origin, that its growth 
has been rapid and that it is already of great 





importance,” from all of which the conclu- 
sion is reached that it is “affected with a 
public interest and ceases to be juris privati 
only.” tS te 

Ou such conclusion alone was the consti- 
tutionality of the Illinois statute upheld. 

In the New Jersey case an information 
was filed against several domestic fire in- 
surance companies and a greatly larger 
nufnber of foreign fire insurance companies, 
praying for a decree adjudging an agree- 
ment for the fixing of rates void as an ultra 
vires act injurious to the public, and that 
said companies be enjoined from continu- 
ing to act under such agreement. 

The vice-chancellor dismissed the bill 
upon the ground, that fire insurance com- 
panies were not of the class of corpora- 
tions, whose business was affected with a 
public interest to the extent that it ceased 


to be juris privati only, and for this reason. 


only the bill was dismissed. 

It was argued by Judge Garrison, that, 
if the business of private individuals, affect- 
ed by a public interest, could be regulated, 
because so affected, a fortiori could that of 
corporations, and further it was argued, 
that the fact of regulation, being, as it was 
in the Munn case, legislative was merely 
an incidental circumstance, the New Jersey 
court saying: “Upon the underlying pro- 
position that a business, private at ‘its in- 
ception, may become affected with a pub- 
lic interest, it is immaterial that the ques- 
tion of its public character arose in a case 
where its restraint had been legislatively, 
rather than judicially determined.” 

We might make abundant extracts from 
the very learned opinion of Judge Garri- 
son, showing how at the beginning, certain 
avocations pursued by private individuals 
took on a public character by patronage. be- 
ing extended to them, and obligation arose 
to vield to the public certain control. It 
was said: “In natural course the public in- 
terest first arose and afterwards, and be- 
cause of such interest, all of these incidents 
were added to. it.” 

It has been often urged, that the power 
to exercise the right of eminent domain 
was in the nature of a test as to whether 
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or not a public interest attached, and that 
such businesses should serve all alike. The 
New Jersey court said: “To confuse these 
incidents and indicia with the fundamental 
relation out of which they arose, or to say 
that such fundamental relation between the 
use of private property and the public in- 
terest therein is a thing of the past is to 
take a totally illogical position, the accept- 
ance of which would disarm the courts of 
to-day of defensive weapons of which the 
courts stand in more need now than’’in the 
day when Lord Chief Justice Hale wrote 
his treatise, De Portibus Maris. 


Having laid its foundation, the opinion 
then considers whether or not the fire in- 
surance business of this day has ceased to 
be juris privati only. 

It is said: “We cannot close our eyes to 
the fact that, by the enormous extension of 
this business, by its concentration in the 
hands of immense corporations, by state 
regulations that amount to privileges and 
by its practically universal employment as 
a collateral security for debts, the busi- 
ness has become one in which the interest 
of the public has become directly involved. 
The collateral security of mortgage debts 
would alone suffice to attach a public in- 
terest to the business in question, since it 
vitally concerns credit as a factor in mod- 
ern business.” 

A great deal more is said in well sus- 
tained argumentation as to the ramification 
into general business life, and credit of 
policies of insurance. 

‘We have long thought, that whatever re- 
proach has been brought upon the state of 
New Jersey as an easy corporation state, 
its courts have not only been abreast with 
all the other states as to sound doctrine re- 
garding trusts and combinations, but they 
have led the pace in salutary development 
of principles in the protection of the pub- 
lic against their rapacity. 

The decree of the lower court was re- 
versed and the agreement, entered into bv 
some one hundred and twenty insurance 
companies, was declared inimical to public 
policy arid the companies enjoined from 
abiding thereby. 





It was further said that this agreement 
amounted to an abandonment of directorate 
control and for this reason it was ultra 
vires and void under corporate charters. 

A further thought, somewhat on the line 
we have been pursuing in other editorials, 
is, that this case shows the need of a free 
hand by the state courts of equity in these 
matters. Their local cognizance better un- 
derstands than does that of federal courts 
what businesses are affected with a public 
interest, and therefore, whether any regula- 
tion is within constitutional limitations. 

Furthermore, state courts should be al- 
lowed to declare, as precisely as they may. 
state policy on these subjects. 








NOTES OF IMPORTANT DECISIONS. 





STREETS—RIGHTS OF ABUTTING OWN- 
ERS AS TO REASONABLE USE.—The Svu- 
preme Judicial Court of Massachusetts has 
lately considered the correlative rights of the 
users of streets and those of abutting owners 
and necessarily what was intended to be ac- 
quired: by the public in the laying out of 
streets under general laws. Lentell v. Boston 
& W. St. Ry. Co., 88 N. E. 765. The facts 
of the case showed the erection of a trestle 
for street railway tracks over a railroad, built 
in the street opposite plaintiff’s house. It 
was held, its maintenance would be an unrea- 
sonable use and was not within the public 
easement in the street, and damages were re- 
coverable therefor. The court said: “In the 
laying out of streets under our general laws, 
while it has been assumed that they may be 
used in a variety of ways for travel, transpor- 
tation, transmission and communication, it has 
not been assumed, that they can be put to 
uses that would throw a very great burden 
upon adjacent proprietors in the occupation or 
use of other property. The easement acquired 
by the public only for uses that are reason- 
able in reference to their effect upon adjacent 
property, as well as their effect upon other 
kinds of public uses of the street. A use of 
the street which would constitute a grave pri- 
vate nuisance to property at the side of the 
street could not have been contemplated by 
the law as being acquired by a taking for a 
highway or a street.” This clear statement 
is as good a basis for recovery of damages by 
adjacent owners as could well be formulated, 
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and we do not believe there would be any 
distinction as to its application in those states 
where the rule is, that the abutting owner 
holds to the center of the street, subject to the 
easement, and where his title only goes to the 
edge. 





CCURTS—THE STATUS OF A STA'TE 
SUPREME COURT AS THE SUCCESSOR 
OF THE TERRITORIAL COURT.—Oklahoma 
statehood has presented the question whether 
or not its State Supreme Court is or is not bar- 
red from passing upon the validity of a stat- 
ute because of its alleged repugnance to the 
Territorial Organic Act by a prior ruling of 
the Territorial Supreme Court upon the ques- 
tion involved. See State v. Chaney, 102 Pac. 
133. 

In the schedule to the Oklahoma constitu- 
tion it is provided that “all laws in force in 
the territory of Oklahoma at the time of the 
admission of the state into the union, which 
are not repugnant to this constitution and 
which are not locally inapplicable, shall be ex- 
tended to and remain in force in the state of 
Oklahoma until thev expire by their own limi- 
tation or are aitered or repealed by law.” 

A statute was declared by the Territorial 
Supreme Court to be repugnant to the organic 
act of the territory and therefore void. Ad- 
mitting that it was competent for the latter 
court to change its ruling and reverse its hold- 
ing in a later case, was it contemplated that 
its successor, the state court, could do the 
same thing? The state thought that as such 
successor to the former court it could do all 
of the things it could. It said: “The fact that 
the Supreme Court of the territory of Okla- 
homa may have held such an act in conflict 
with the organic act, when if correctly inter- 
preted it was not repugnant thereto, does not 
destroy the force of such act as a law, except 
that judicially it suspends its enforcement as 
long as such erroneous rule stands.” The 
true test is that, if an act of the Oklahoma 
legislature was repugnant to the organic act 
it was void and of no force whatever, and this 


court “may re-examine the decision” on this 


cuestion. 

This is a question as to which little or any 
precedent is within our knowledge, but our 
view is not in accord with that of Oklahoma 
state court. 

It seems to us, that what were the laws in 
force in the territory was a closed question, so 
far as competent decision up to that time 
could demonstrate that fact. 

The new state was accepting territorial law 
for its law for the reason stated in the sched- 
ule, viz.: “In order that no inconvenience may 
arise by reason of the change.” A mere inter- 





regnum was being avoided, and certainly, it 
was not to be expected that the rulings of the 
highest court should be called in for chal- 
lenge while the state should be providing it- 
self with new legislation. 


It seems to us the situation of things is 
somewhat disregarded, and administrative pro- 
visions in the schedule are not construed ac- 
cording to their true intent. 


The court argued the matter on the ques 


tion of power when it should have argued from 
the viewpoint of intent. 





EXTRADITION—TRIAL CONFINED TO 
OFFENSE FOR WHICH PRISONER WAS 
EXTRADITED—TREATY PROVISIONS.—Of 
all remarkable contentions we have ever seen 
advanced is that shown in the case of Collins 
v. O’Neill, Sheriff, 29 Sup. Ct. 573. What this 
contention was sufficiently appears in the 
following extract from the opinion: 


“The question then is, Does either the treaty 
or convention, by express provision or by 
inference, provide for a return of the criminal 
to the surrendering country after his surrender, 
and after a subsequent commission of a crime 
in the country to which he was surrendered? 
To ask the question is to answer it. The 
plaintiff in error contends for the treaty right 
to leave the country, notwithstanding his 
commission of a subsequent crime. This we 
cannot assent to. It is impossible to conceive 
of representatives of two civilized countries 
solemnly entering into a treaty of extradi- 
tion, and therein providing that a criminal 
surrendered according to demand, for a crime 
that he has committed, if, subsequently to his 
surrender, he is guilty of murder or treason 
or other crime, is, nevertheless, to have the 
right guaranteed to him to return unmolested 
to the country which surrendered him. We 
can imagine no country, by treaty, as desirous 
of exacting such a condition of surrender, or 
any country as willing to accept it. When a 
treaty or statute contains .a provision that 
the party surrendered shall be tried for no oth- 
er offense until he has had an opportunity 
to leave the country, the meaning of such a 
provision is perfectly plain, and must receive 
a reasonable and sensible construction. The 
party proceeded against must not be _ tried 
for any other offense existing at the time when 
he was extradited (whether, at the time of 
such extradition, it had or had not been dis- 
covered), until he should have had a reasonable 
time to return to the country from which he 
was taken, after his trial or other termination 
of the proceeding. That such privilege should 
be accorded to one who commits a crime after 
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his surrender to a demanding government 
lacks all semblance of reason or sense.” 

Any court might be pardoned for losing its 
temper, as might be surmised the court did 
in this case, and we are not surprised that 
the report of the case shows that plaintiff 
in error appears “in propria persona” and 
not through counsel. 








FEDERAL INJUNCTION OF STATE 
OFFICIALS TO PREVENT THE 
ENFORCEMENT OF LAWS CLAIM- 
ED TO BE CONFISCATORY.—III. 
THE FEDERAL COURTS CAN EN- 
JOIN STATE OFFICIALS FROM 
ENFORCING CONFISCATORY 
LAWS.* 


1. The Eleventh Amendment.—The ex- 
act question to be determined in this 
division of the subject is, in how far the 
Eleventh Amendment limits the jurisdiction 
of the federal courts in enjoining the en- 
forcement of confiscatory laws. This neces- 
sitates an examination of the question, 
when is an action against the state and 
when against an official of the state. The 
Eleventh Amendment provides that, “The 
judicial power of the United States shall 
not be construed to extend to any suit in 
law or equity, commenced or prosecuted 
against one of the United States by citizens 
of another state, or by citizens or subjects 
of any foreign state.””* 


2. The State a Nominal or Real Party 
to the Record—In Osborn v. Bank of 
United States,? the court held that the Elev- 
enth Amendment did not shield a state 
from a suit by a private party, except in 
those suits in which a state was a party to 
the record. This decision was modi- 
fied, in effect, in the case of Sundry African 


*Part I of this article appeared in our issue 
of Vol. 69, No. 3 and Part II in our issue of 
Vol. 69, No. 4. a 

(1) This Amendment was adopted in 1798. 
Its adoption was due to the decision of the 
Supreme Court in the case of Chisholm v. 
Georgia, 2 Dall. 419. 

(2) 9 Wheat. 738, loc. cit. 857. 





Slaves v. Madrazo.* It was there held 
that a suit against the Governor of a state 
in his style of office, made the state itself 
a party to the record.* In a later case® 
where the state had taken over a rail- 
road on a mortgage, and the complainant 
sued to enforce a lien, it was held that the 
state was an indispensable party, although 
not a party to the record, and that the 
suit could not be maintained. Previous to 
this decision in a case where the state was 
a party to the record,* but was not the 
real party in interest, the court held it 
would go behind the record to determine 
who were the real parties in interest, and 
denied the right to bring the suit. 

These cases show that the record is not 
an infallible guide to determine whether a 
state is a party to a suit, and the case of 
Osborn v. Bank of United States must be 
taken as modified in this respeot.7’ In 
the case of In re Ayres* it was held that 
the Eleventh Amendment applied to any 
suit in which “the state, though not named, 
is the real party against which relief is 
asked, and the judgment will operate.’’® 


(3) 1 Pet. 110. 


(4) Court said (at page 123 and 124): “In 
such a case where the chief magistrate of a 
state is sued, not by his name, but by his style 
of office, and the claim made upon him is en- 
tirely in his official character, we think the 
state itself may be considered as a party to 
the record.” After pointing out that there was 
no one to make a decree against, if this were 
not true, the court continues: “He has acted 
in obedience to a law of the state. * * * and 
has done nothing in violation of any law of 
the United States.” 


(5) Cunningham y. Macon &c. R. Co., 109 
U. S. 446. 
(6) New Hampshire: New York v. Louis- 


idna, 108 U. S. 76. In these cases citizens of 
New Hampshire and New York held bonds 
against Louisiana, and the former states al- 
lowed by statute their citizens to sue in the 
name of the state to recover on these bonds. 
In this way it was thought the Eleventh 
Amendment could be avoided, but the court held 
that this was not a suit by one state against 
another, but an attempt to let the citizens of 
one state sue another state. 

(7) In re Ayres, 123 U. S. 443, 1 c. 492. Court 
said: “The question whether a suit is within 
the prohibition of the Eleventh Amendment is 
not always determined by reference to the 
nominal parties on the record.” Woodruff v. 
Trapnall, 10 How. 90; Curran v. Arkansas, 15 
How. 304. 

(8) 123 U. S. 443. 

(9) 123 U. S. 505. 








= Se , 
meerFarant 





Vol. 69 


CENTRAL LAW JOURNAL 77 








The important question, then, is to de- 
termine whether the state is the real party 
im interest, when attempt is made to enjoin 
state officials from enforcing confiscatory 
laws. 

3. The General Principles—To de- 
termine this question resort must be had 
to the general principles to be derived from 
an examination of the cases. Beginning 
with the doctrine enunciated in the case of 
Sundry African Slaves v. Madrazo, supra, 
where suit was brought to recover money 
in the state treasury and slaves in posses- 
sion of the state; that where suit is brought 
against the officers of the state, as repre- 
senting the state’s action and liability, thus 
making it the real party against which the 
judgment will operate, the suit will not lie. 
Again it was held in Louisiana v. Jumel,?® 
that the executive officers of the state 
could not be compelled to enforce a statu- 
tory provision, which would enure to com- 
plainant’s benefit, for the real effect would 
be to enforce the state’s liability, which 
was prohibited by a subsequent constitu- 
tional provision of the state.™* 

In Cunningham v. Macon, etc., Ry. Co., 
supra, where complainant sought to enforce 
a lien upon a railroad corporation held by 
the state, the suit was denied because the 
state was an indispensable party, and any 
decree made im the case would affect the 
property of the state. But where the state 
is merely a stockholder in a corporation 
which is sued, and the objection is raised 
that the state is a member of the corpor- 
ation, such objection will not be sustained.”* 


(10) 167 U. S. 722; McCauley v. Kellogg, 15 
Fed. Cas. No. 8. 688. 

(11) But where the statute required the offi- 
cial to make certain provisions for the payment 
of bonds, and he did not, it was held that a 
suit to compel him to make such provisions was 
not a suit against the state. Ralston v. Mis- 
souri Fund Commissioners, 120 U. S. 411. In 
such cases, however, the officer must be under 
a plain official duty, and there must be no at- 
tempt to control any discretion that is vested 
in him by the statute. Board of Liquidation v. 
McComb, 92 U. S. 541; Mutual Life Ins, Co. v. 
Boyle, 82 Fed. 705. 

(12) Louisville &c. R. Co. v. Letson, 2 How. 
550; United States Bank v. Planters Bank, 9 
Wheat. 904; Southern R. Co. v. North Car. R. 
Co., 81 Fed. 600; Kentucky Bank v. Wister, 2 
Pet. 322. a | 





Nor in a case where the _ state 
claims lands, without authority of law, the 
plaintiff is- not barred from proceeding 
against the state officials in possession and 
requiring them to yield.™* 

In Antoni v. Greenhow* plaintiff 
sought by mandamus to compel the state 
officials to accept the bonds and coupons 
of the state for taxes  accord- 
ing to the original agreement, but it was 
held that the action would not lie, because 
it would amount to compelling the state 
to perform its contracts. The same was 
held, in effect, in Hagood v. Southern,*® 
where state officials in accordance with a 
statute refused to accept tax-receivable 
coupons. The court said: “A broad line 
of demarcation separates from such cases 
as the present, in which the decrees require 
by affirmative official action on the part of 
the defendants, the performance of an obli- 
gation which belongs to the state in its 
political capacity, and those in which 
actions at law and suits in equity are main- 
tained against defendants who, while claim- 
ing to act as officers of the state, violate 
and invade the personal and property rights 
of the plaintiff, under color of authority, 
unconstitutional and void.”*® 

The case of In re Ayres!* arose out 
of tax-receivable bonds issued by the state 
of Virginia, which later the state refused 
to take in payment of taxes, and authorized 
the Attorney General to proceed to judg- 
ment against parties who tendered them. 
Plaintiff had the Attorney General enjoined, 
and the restraining order was violated. The 
court held that the state official could not 
be enjoined for plaintiff’s proceeding was 
simply an attempt to make the state itself 
perform its alleged contract by directing 
its officers to do acts which constituted 
such performance.** It is to be noted 
that in this case there was no invasion of 


(13) Tindal v. Wesley, 167 U. S. 212; United 
States v. Lee, 106 U. S. 196. 


(14) 107 U. S. 769. 

(15) 117 U. S. 52. 

(16) Hagood v. Southern, 117 U. S. 67. 
(17) 123 U. S. 443. 

(18) Ex parte Young, 28 Sup. Ct. 450. 
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property, and no equitable grounds, for 
there was adequate relief at law, and com- 
plainant was not threatened with a multi- 
jlicity of suits. 


The general principle to be deduced from 
these cases is: Where the suit brought 
against state officials is for the purpose of 
enforcing a contract of the state, either 
directly or indirectly, or requires any 
affirmative action on the part of the official 
to give the relief sought, or interferes with 
the lawful discretion of the state official, 
then such suit is deemed to be against the 
state and will not lie’® But it by no 
means follows from this that a state or 
its officers can interfere with rights and 
property acquired under a contract with 
the state, even though the attempt is made 
under a_ state enactment.2® In Davis 
v. Gray,”* where lands had been acquired 
under a contract with the state, the state 
officials were enjoined from interfering 
with the complainant’s rights on the ground 
that the statute, under which the state 
officials were acting, was unconstitutional 
as violating a property right acquired by 
a previous contract with the state. So in 
Tomlinson v. Branch*? the state official 
was restrained from levying a tax in viola- 
tion of a contract, and in numerous cases 
the state officials have been _ res- 
trained from executing tax laws which 
were alleged to be illegal and un- 
constitutional.2*> There are, in _ these 


(19) Pennoyer v. McConnaughy, 140 U. S. 1, 
8; Farmers’ National Bank v. Jones, 105 Fed. 
98; Arbuckle v. Blackburn, 113 Fed. 616; Smith 
v. Reeves, 178 U. S. 436; In re Tyler, 149 U. S. 
164. 

(20) Hans v. Louisiana, 134 U. S. 1, 20, 21. 
court said: “Whilst the state cannot be com- 
pelled by suit to perform its contracts, any at- 
tempt on its part to violate property or rights 
acquired under its contracts may be judicially 
resisted; and any law impairing the obligation 
of a contract under which property or rights 
are held is void and powerless to affect their 
enjoyment.” 

(21) 16 Wall. 203. See a criticism of the case 
by Mr. Justice Miller in Cunningham v. Macon 
&e. R. R. Co. 109 U. S. 446, loc. cit. 453. 

(22) 15 Wall. 203. 

(23) Western Union Tel. Co. v. Henderson, 
68 Fed. 589; Taylor v. Louisville &c. R. Co., 88 
Fed. 356; Coulter v. Wier, 127 Fed. 902; Cum- 
mings v. National Bank, 101 U. S. 153; Memphis 





cases, the proper equitable grounds and an 
attempted violation of the rights of the 
complainants, as guaranteed by the consti- 
tution.”* 


In Allen v. Baltimore, etc., Ry. Co.,”° 
a state official proceeded to advertise com- 
plainant’s property for sale for taxes, and 
an injunction was granted to restrain the 
sale on the ground that the statute under 
which defendant was proceeding violated 
a contract right. The same result had been 
reached in the case of Board of Liquidation 
v. McComb.2* In  Pointdexter  v. 
Greenhow”* the defendant, a_ state 
official, had seized the property of the plain- 
tiff and sold it for taxes, after the plaintiff 
had tendered coupons in payment thereof. 
Plaintiff sued the defendant in detinue. It 
was held that the defendant was liable, for 
he could not defend under the statute, which 
was unconstitutional as impairing the obli- 
gation of a contract. Again, in Pennoyer 
v. McConnaughy,”* the complainant had 
acquired a right to lands under a statute 
which was later repealed, and the defendant 
was proceeding to sell the lands under an- 
other statute, and an injunction was granted 
restraining the defendant, a state official, 
from interfering with the property, because 
the statute under which the defendant acted 
was unconstitutional as impairing the ob- 
ligation of a contract, and the defendant 
was thereby working irreparable damage 
to the property rights of the complainant. 
The court said: “But the general doctrine 


R. Co. v. Railroad Commrs., 112 U. S. 609; St. 
Louis &c. Ry. Co. v. Berry, 113 U. S$. 465; 
Chesapeake & Ohio R. Co. v. Miller, 114 U. S. 
176; Osborn v. Bank of United States, 9 Wheat. 
738, 


(24) Litchfield v. Webster County, 101 U. S. 
71. 


(25) 114 U. S. 311. 

(26) 92 U. S. 531. In this case the State of 
Louisiana issued bonds which were only to be 
exchanged for old bonds outstanding. Later 
these bonds were being used for other pur- 
poses in violation of the contract. The com- 
plainant prayed an injunction on the ground 
that his rights were being injured under an 
unconstitutional act of the State, and the in- 
junction was granted. Chaffraix v. Board of 
Liquidation, 11 Fed. 638. 

(27) 114 U. S. 270. 

(28) 140 U. Ss. 1. 
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of Osborn v. Bank of United States, that 
the circuit courts of the United States will 
restrain a state officer from executing an 
unconstitutional statute of the state when 
to execute it would violate rights and 
privileges of the complainant which had 
would work irreparable damage and injury 
been guaranteed by the constitution, and 
to him, has never’ been departed 
from.”* 

These cases show that where state offi- 
cials acting under color of an unconstitu- 
tional statute commit acts of wrong and 
injury to rights and property acquired un- 
der a contract with the state, the party 
aggrieved may maintain a suit to recover 
the property taken or have compensation 
in damages, or in a proper case where the 
remedy at law is inadequate, an injunction 
to prevent such wrong or injury.*® 

4. The Rate Cases——Then, with the 
principles derived from the preceding cases, 
we come to a consideration of the rate 
cases. It has been determined in the first 
section of this discussion, that, where a 
state enactment fixes rates so low as to 
deprive the owner of his property, it is con- 
fiscatory and unconstitutional; and in the 
second part it was ascertained that the 
federal courts have jurisdiction of cases 
arising under such enactments, and upon a 
proper showing, may interfere by injunc- 
tion. It remains to be determined whether 
a suit to enjoin state officials from enforc- 
ing confiscatory laws is a _ proceeding 
against the state and is therefore prohibited 
by the Eleventh Amendment. 

The distinguishing characteristic of the 
rate cases is, that the injunction is granted 
to restrain the bringing of suits in the state 
courts, and not directly an interference with 
tangible property** or contract rights** 


(29) 140 U. S. 9; 
Ct. 441, 451. 

(30) Pennoyer v. McConnaughy, 140 U. S. 1, 
9, 11, 16; Scott v. Donald, 165 U. S. 58, 67; Illi- 
nois Central R. Co. v. Adams, 180 U. S. 28; In 
re Tyler, 149 U. S. 190; Missouri, K. & T. R. Co. 
v. Missouri R. & W. Commrs, 183 U. S. 53. 

(31) As in cases of Osborn v. Bank of U. &S., 
and Pennoyer v. McConnaughy. 

(32) As in Board of Liquidation v. McComb. 


Ex parte Young, 28 Sup. 





of complainants. In Reagan v. Farmers’ 
L. & T. Co.* an injunction was granted 
restraining the commission from enforcing 
the rate, which was declared to be confisca- 
tory, and the Attorney General was en- 
joined from instituting suits for penalties 
under the act. To the contention that this 
was a suit against the state, the court 
answered that the suit could not, in any 
fair sense, be considered a suit against the 
state.** 

In Smyth v. Ames,** which is a leading 
case on this point, an ‘injunction was 
granted restraining state officials from en- 
forcing an unconstitutional act by the com- 
mencement of suits or by indictment. It 
was urged that this was a suit against the 
state, but the court said: “It is the settled 
doctrine of this court that a suit against in- 
dividuals, for the purpose of preventing 
them, as officers of a state, from enforcing 
an unconstitutional enactment, to the injury 
of the rights of plaintiff, is not a suit 
against the state within the meaning of 
that amendment.”** This decision was 


reaffirmed ‘in Prout v. Star;*’ where 
(33) 154 U. S. 362. 
(34) 154 U. S. 392. 
(35) 169 U. S. 466. 
(36) Smyth v. Ames, 169 U. S. 518; Ex parte 
Young. 28 Sup. Ct. 451; Cotting v. Goddard, 


183 U. S. 79; Central Trust Co. v. Citizens’ St. 
R. Co., 82 Fed. 1; Clyde v. Richmond & D. R. 
Co., 57 Fed. 438. . 
(37) To the contention that this was a suit 
against the state, the court said, citing Smyth 
v. Ames, 18 U. 8S. 542, 543: “Within the mean- 
ing of the Eleventh Amendment of the Constitu- 
tion, these suits are not against the state, but 
against certain individuals charged with the 
administration of a state enactment, which it 
is alleged, cannot be enforced without violating 
the constitutional rights of the plaintiffs. It 
is the settled doctrine, etc. * * * this is 
not a suit against the state within the mean- 
ing of that Amendment.” Continuing the court 
said: “The Constitution of the United States, 
with the several amendments thereof, must be 
regarded as one instrument, all of whose pro- 
visions are to be deemed of equal validity. It 
would, indeed, be most unfortunate if the im- 
munity of the individual states from suits by 
citizens of other states, provided for in the 
Eleventh Amendment, were to be interpreted as 
nullifying those other provisions which confer 
power on Congress to regulate commerce among 
the several states, which forbid the states from 
entering into any treaty, etc. * * * Much 
less can the Eleventh Amendment be success- 
fully pleaded as an invincible barrier to judicial 
inquiry whether the saiutary provisions of the 
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the Attorney General was enjoined from 
bringing suits to enforce an unconstitu- 
tional statute. This doctrine has been fol- 
lowed and applied in numerous cases 


since.*® 
In the recent case of Ex parte Young,*® 
the court declares “that individuals 


who, as Officers of the state, are clothed 
with some duty in regard to the enforce- 
ment of the laws of the state, and who 
threaten and are about to commence pro- 
ceedings, either of a civil or criminal na- 
ture, to enforce against parties affected 
an unconstitutional act, violating the fed- 
eral constitution, may be enjoined by a 
federal court of equity from such action.” 

5. The Doctrine of “Specially Charg- 
ed.”—In Fitts v. McGhee,*® the state 
had provided that certain charges should 
be made for the use of a bridge, and pro- 
vided that, if charges were made in excess 
of the rate, the persons paying the same 
might recover damages, and, under another 
statute, toll-keepers were made liable to in- 
dictment ‘for making excessive charges. 
The complainant was granted an injunction 
in the lower court restraining the Attorney 
General, but the Stipreme Court held that 
this was a suit against the state, for the 
state officials had no connection with the 
statute and were not charged with its en- 
forcement, and that they were not acting 
under the authority of the statute, but were 
acting as representatives of the state under 
their general authority.* This dis- 
tinction from the preceding cases is close, 
but it is valid‘? for, as the court said 
in Ex parte Young, supra: “In making an 


Fourteenth Amendment, have been disregarded 
by state enactments.” See cases cited in Note 
1, page 34. 


(41) Tyler v. Walker, 2 Hayw. & H. (D. C.) 
35; 24 Fed.; Mills v. Green, 67 Fed. 818; Cas. 
No. 14, 3lla; Howell v. Miller, 91 Fed. 135; 
Tuchman v, Welch, 42 Fed. 552; Belknap v. 
Schild, 161 U. S. 10; Minnesota v. Hitchcock, 
185 U. S. 373; Oregon v. Hitchcock, 202 U. S. 60; 
Julian v. Central Trust Co., 193 U. S. 112; Inter- 
national Postal Supply Co. v. Bruce, 194 U. §&, 
601. 


(42) Barney v. New York, 190 U. S. 430; 
Union Trust Co. v. Stearns, 119 Fed. 790; 
Morenci Copper Co. v. Freer, 127 Fed. 199; 
Western U. Tel. Co. v. Andrews, 154 Fed. 95. 





officer of the state a party defendant in a 
suit to enjoin the enforcement of an act, 
alleged to be unconstitutional, it is plain 
that such officer must have some connection 
with the enforcement of the act, or else it 
is merely making him a party as a repre- 
sentative of the state, and thereby at- 
tempting to make the state a party.” 

But it is settled that the doctrine of “spe- 
cially charged” is not to be confined to 
those cases, where the act itself places a 
duty on the state official to enforce it.“ 
This distinction was urged in the Young 
case, and the court said: “The fact that 
the state officer by virtue of his office has 
some connection with the enforcement of 
the act is the important and material fact, 
and whether it arises out of the general, 
or is specially created by the act itself, is 
not material so long as it exists.”’** 

6. Conclusion—The principle derived 
from the rate cases is: Where the state 
enactment is such that it fixes the rates so 
low as to work a deprivation of property, 
then such an act is within the prohibition 
of the Fourteenth Amendment and is un- 
constitutional, and any proceeding by a 
state official, whose special or general duty 
it is to enforce such an enactment, to the 
injury of complainant’s rights, is not a pro- 
ceeding to which the state is a party, with- 
in the meaning of the Eleventh Amend- 
ment, for that “which is unlawful because 
made so by the supreme law, the constitu- 
tion of the United States, is not the word 
or deed of the state.’”** Hence, if the 


(43) Ex parte Young, 28 Sup. Ct. 452. 

(44) Western U. Tel. Co. v. Myatt, 98 Fed. 
360; Noble v. Union Logging Railroad, 147 U. 8S. 
165; Manchester F. Ins. Co. v. Harriott, 91 Fed. 
713. This doctrine of “specially charged” by 
the statute was referred to in the Reagan case 
and in the Smyth case. In the Fitts case it was 
given emphasis and the case was decided on 
that ground. So Atty.. Gen. Hadley in his brief 
for petitioner, in Ex parte Young urged upon 
the court that the Minnesota statute did not 
“specially charge” the state official with its 
enforcement. 

(45) Ex parte Young, 28 Sup. Ct. 441, 453. 


(46) Pointdexter v. Greenhow, 114 U. S. 269, 
l. c. 290. See dissenting opinion in this case 
and Allen v. Baltimore &c. R. Co., 114 U. S. 335. 
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state’s officers proceed under the enact- 
ment, they are acting without authority, 
and in such case are stripped of their offi- 
cial or representative character, and may 
be enjoined or subjected in their person 
to the consequences of their conduct.*? 

There is no wide difference in these cases 
and the case of Osborn v. Bank of United 
States, supra. In the latter case, it is true 
that the suit was brought to restrain an 
interference with tangible property, while 
in the rate cases the object sought is to 
restrain the bringing of suits, but in both 
cases the official is acting and justifying 
under an unconstitutional statute, and in 
both cases is proceeding to work great 
and irreparable injury to the complainant, 
for which there is no adequate remedy at 
law. The sovereignty of the state is no 
more involved in one case than in the 
other.*® 

The conclusion is, that confiscatory laws 
are unconstitutional; and any attempt to 
enforce them raises a federal question 
over which the federal courts may have 
jurisdiction, and, when sufficient equitable 
grounds appear, the federal courts will en- 
join the enforcement of such laws by in- 
junction, and the fact that the provisions 
for enforcement are by indictment or other 
criminal proceedings will not deprive the 
federal courts of jurisdiction; and the 
Eleventh Amendment does not prevent 
state officials from being restrained from 
enforcing such laws, when the official is 
under a general or special duty to enforce 
such enactment, for in such case the state 
is not deemed a party to the proceeding. 


H. E. KILMER. 
St. Louis, Mo. 


(47) In re Ayres, 123 U. S. 505; Cunningham 
v. Macon &c. Co., 109 U. S. 452; Pennoyer v. 
McConnaughy, 140 U. S. 9, 11. 

(48) Ex parte Young, 28 Sup. Ct. 441, 457. 





PAYMENT—PRESUMPTION FROM LAPSE 
OF TIME. 





ROACH v. COX. 





Supreme Court of Alabama, May 20, 1909. 





The presumption of payment of a debt from 
the lapse of twenty years without recognition 
by the debtor of his liability is conclusive, and 
not interrupted by the debtor’s absence from 
the state and the creditor’s ignorance of his 
location and of any property of the debtor sub- 
ject to the claim. 


McClellan, J.: Roach sued Cox to re- 
cover a sum of money paid April 1, 1873, 
by Roach as surety for Cox on a note payable 
to one Cross. It is averred in the complaint 
that on January 1, 1880, Cox paid Roach $25 
in reimbursement, in part, of the sum, so 
previously paid by Roach. The defendant 
pleaded the period of upwacds of 20 years 
elapsing since the described payment, as a 
bar to a recovery in the premises. Plaintiff 
replied, by replication 1, that the debt sued 
On was contracted in Alabama, and that the 
defendant had been absent from Alabama 
during the period within which suit might 
have been brought against him, and plain- 
tiff was at the time the debt was contracted, 
and has been ever since a bona fide resident 
of Alabama; by replication 2, that  plain- 
tiff did not know in what state defendant 
was living, that he was absent from Alabama 
as averred in replication 1, and during this 
period plaintiff knew of no property of the 
defendant subject to seizure in satisfaction 
of his demand; and by replication 3, that 
plaintiff’s debt was contracted in this state 
and that plaintiff has been, and is now, a 
bona fide resident thereof. An averment 
common to all of the replications is that 
the debt sued for has not been paid. The 
demurrers to those replications take the 
points (1) that the matters set up therein 
did not avoid the effect of the presumption 
pleaded, and (2) that the presumption is con- 
clusive after the lapse of such period, if there 
was inaction on the part of the creditor and 
no recognition of the obligation by the debtor 
within the period. 

Notwithstanding the rulings in McArthur 
v. Carrie, 32 Ala. 75, 95, 70 Am. Dec. 529, 
and Harrison v. Heflin, 54 Ala. 552, to the 
effect that such presumption is not conclu- 
sive, nor, on the other hand, a mere circum- 
stance for the jury’s consideration to deter- 
mine whether they will apply to presump 
tion in a given case, but that it is prima 
facie evidence of payment, extinguishment, 
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affecting to cast the burden on the debtor, 
this court seems to have progressed, in sever- 
al decisions to the conclusion that, under the 
conditions defined, the presumption is conclu- 
sive, is a positive bar. Semple v. Glenn, 91 
Ala. 245, 261, 6 South. 46, 9 South. 265, 24 
Am, St. Rep. 894. In this decision language 
at war with the ruling made in the cases 
in 32 and 54 Ala. repeatedly occurs. The nat- 
ural effect of these expressions cannot be 
minimized or qualified by reference to the 
point inviting the discussion; for they were 
written in comprehensive review of the prin- 
ciple involved. It is true the opinion takes, 
as we understand it, an erroneous view of 
the breadth of the holding in McArthur v. 
Carrie; but this fact rather emphasizes the 
bent of the court in the views announced. 
In Black v. Pratt Co., 85 Ala., 504, 511, 5 
South. 89, 94, written by Stone, C. J., from 
whose pen we have the McArthur case, it is 
said: “There is, however, a presumption that 
any and all claims or rights of property, 
which have been permitted to slumber with- 
out assertion or recognition for 20 years, 
have no_ legal existence, or have Deen adjust- 
ed; and from the 20 years necessary to raise 
this presumption the 4 years, 8 months, and 
10 days allowed on account of the war is not 
deducted. There is no suspension in the 
current fime required to perfect this pre- 
sumption.” In Jefferson vy. Pettus, 132 Ala. 
671, 674, 32 South. 663, Black v. Pratt Co. 
is approvingly quoted in this regard. In 
Semple v. Glenn, supra, it is said: “This 
court has adhered with uniform tenacity to 
the doctrine of prescription, and has repeat- 
edly held that the lapse of 20 years, with- 
out recognition of right or admission of lia- 
bility operates an absolute rule of repose.” 
In Woodstock Co. v. Roberts, 87 Ala. 436, 
439, 6 South 349, 350, speaking to the stat- 
utory prohibition against extension of the 
period of limitation, it is declared: “This is 
a statutory affirmation of the doctrine of pre- 
scription, which is so extensive in its scope 
and operation that proof of no _ disability 
whatever asserts or rebuts the presumption.” 
To like effect is Matthews v. McDade, 72 
Ala. 377, and numerous other of our deci- 
sions cited in brief of counsel for appellee. 
The reason of the doctrine and the fact 
that this court has established the public 
policy of this state in respect of the exist- 
ence and the effect of the presumption leave 
us no alternative, even if we were disposed 
to embrace it, then to 2ffirm that the pre- 
sumption of payment or extinguishment is 
conclusive where 2} years have elapsed 
and the creditor has been during the period 





inactive, or there has been no recognition of 
the liability by the debtor. It is  settlted 
with us that the period necessary to raise the 
presumption was not interrupted by the state 
of war prevailing for four years in this 
state; and it is also settled that infancy 
though covering the whole period, will not 
avail to prevent the running of the requisite 
time and the consequent raising of the pre- 
sumption as a bar to the recovery of land. 
In view of these consequences, both operat- 
ing a disability to sue, we cannot see how 
ignorance of a debtor’s place of living, or that 
he has no property, can avail to prevent the 
running of the period to the exemption of 
the inert creditor from the consequence of 
the perfected presumption. The ability to 
sue has been given effect to suspend, in de- 
fined instances, the running of the statutes 
of limitation; but, the presumption under 
consideration is an wholly different matter. 
To hold otherwise, the reason therefor must 
be referred to the suspension of the running 
of the requisite time to raise the presumption 
of the nonresidence of the debtor of the state 
of the suing creditor and of the creditor's 
ignorance of the place of residence of his 
debtor, or of any estate the debtor has sub- 
ject to the claim of the creditor. That would 
be wholly inconsistent with the motive for 
the presumption, viz., a measure of repose. 
If that were ruled, infancy, or other disabil- 


ity, would necessarily suspend the running 
of the requisite time. This court has, as in- 
dicated before, often written against such 


view. The Supreme Court of Pennsylvania, 
in Kline v. Kline, 20 Pa. 503, a decision 
cited in Harrison v. Heflin, supra, held non- 
residence of, and residence in, one of the 
states of the Union not efficient to interrupt 
the running of the prescriptive period. The 
ruling made now by us goes’ beyond that 
decision; but it is serviceable in the reason- 
ing that supports the conclusion entertained 
on this appeal, viz., that disability to sue 
will not intercept the running of the period 
to prescription. 


The recent decision, delivered here, of 
Lecroix v. Malone et al., Trustees, 47 South 
725, is not impugned, in principle, by this rul- 
ing now made. There the statute intervened 
to put the fee in abeyance pending the time 
new trustees, to succeed those deceased, were 
constituted. In such event there was no re- 
pository of the right to sue to protect the 
possession, or against whom an adverse pos- 
session, could operate. Here the right was 
not in abeyance. 


The court below properly sustained the de- 
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murrers to each of the replications, and the 

judgment is affirmed. 
Affirmed. 
DOWDELL, C. J., 

SAYRE, JJ., concur. 


and ANDERSON and 


Note—Distinction in Presumption of Payments 
and Bar by Statute of Limitations—Our search 
has not disclosed cases in any of the states sub- 
scribing to the Alabama rule, but elsewhere the 
presumption is rebuttable. In Semple v, Glenn, 
supra, approved in the principal case, the follow- 
ing is the statement of the Alabama rule: “On 
the foregoing well-established principles in this 
state, nothing short of a recognition of right or 
admission of liability, or the institution of legal 
proceedings against the stockholder (the suit be- 
ing on a stock subscription), sought to be charged, 
within twenty years, will prevent the presump- 
tion of payment from becoming conclusive.” By 
“recognition” and “admission,” as we gather from 
the Alabama cases, one meant recognition at the 
instance of, or by admission to, the creditor or 
his agent, making the presumption operate ex- 
actly as a bar under statutes of limitations. 

In the states other than Alabama the following 
cases show, generally. that almost any evidence 
is competent, which tends to indicate a conscious- 
ness On the part of the debtor that the debt is 
unpaid. We here set forth pretty fully what 
many of these cases hold and they are their own 
commentaries on this rule of evidence. 

In O’Hara v. Carr, 210 Pa. 341, 59 Atl. 1099, it 
is seen that Pennsylvania decision shows the pre- 
sumption is rebuttable by any evidence besides that 
which is required to remove a bar interposed by 
the statute of limitations. E. g., a new promise 
to pay or an acknowledgement to the creditor of 
indebtedness. Thus, a statement in a prior case 
that: “The presumption is rebutted or, to speak 
more accurately, does not arise when there is 
affirmative proof, beyond that furnished by the 
specialty itself, that the debt has not been paid, or 
where there are circumstances that sufficiently 
account for the delay of the creditor,” was ap- 
proved, and on this line were given Pennsylvania 
cases, showing admissions made to strangers 
that the debt had not been paid, and the O’Hara 
case rested entirely on statements to others than 
the creditor, which were held sufficient to rebut 
the presumption or show it did not arise. In a 
later case, De Haven’s Estate, 215 Pa. 540, 64 
Atl. 779, prior decision was distinguished, where 
plaintiff relied on a “recitation” in a mortgage 
which was held covered by a case as to ground 
rent regarded in the nature of an exception to 
the general rule, language in a decided case, that 
“mere admissions made to a stranger, or implied 
from transactions with him, may possibly be cor- 
roborative and admissible in evidence, where there 
is proof of a distinct ackuowledgment to the 
ground-rent owner,” was approved, and also, “we 
cannot think every loose admission is of itself 
sufficient to make the question of extinguishment 
or release a question of fact for the jury, if 
all the other facts essential to bar the action exist 
in the case.” 

In Massachusetts in a late case (Haynes y. Blan- 
chard, 194 Mass. 244, 80 N. E. 504), all prior de- 
cision to the effect that statute of presumption 
of payment of judgment after twenty years is 
the only statute bar thereto, and on proof non- 





payment this is approved. In the leading case 
of Denny v. Eddy, 22 Pick, 533, a partial pay- 
ment within the twenty years by the surety was 
held competent evidence and sufficient to remove 
the bar as against the principal. 


In Maine it was said: “The lapse of twenty 
years from the maturity of a mortgage raises only 
a presumption which may be repelled in various 
ways.” See Knight v.-McKinney, 84 Me. 107, 
24 Atl. 744. In proof it was shown the mortgagor 
defendant’s husband went into the army, being 
in possession up to that time, and died some 
twenty-four years after he gave title and posses- 
sion to his wife insolvent. It was said relation- 
ship of parties and pecuniary circumstances are 
competent evidence. The court expressed itself 
as satisfied of non-payment. 


In Stanley v. McKinzer, 75 Tenn. (7 Lea.), 454, 
it is said: “The presumption of payment may be 
rebutted by any evidence tending to satisfy the 
court or jury that the debt is still due. The rela- 
tionship of the parties, the condition of the debtor 
as to solvency, the leniency or the reverse of the 
creditor, the recognition of the debt, or other 
circumstances, may repel the presumption.” In 
this case statements made to third persons were 
mainly relied on and the court held: “The evi- 
dehce is ample to rebut the presumption of pay- 
ment.” 


A West Virginia case shows the distinction 
quite clearly between competency of evidence as 
to removal of bar of statute of limitations and to 
repel presumptiofi of payment, going even into 
surrounding circumstances as affecting the legal 
terms of an obligation. See Hale vy. Pack, 10 
W. Va., 145. Thus the court said: “The bond, 
it is true, was drawn payable on demand, but the 
accompanying circumstances show conclusively 
that neither the obligors nor the obligee expected 
this bond to be paid promptly. It is true a legal 
cause of action arose the day the bond was ex- 
ecuted; but it would have been a gross breach 
of good faith if the obligor had sued on it 
promptly. It is true that the bar of the statute 
of limitations could not be removed by proving 
that the bond, though payable on demand, was, 
according to the understanding of the parties, 
not to be sued on for years. Such proof would 
after the plain meaning of the bond, which could 
not be done by parol evidence. But the question 
whether such evidence is admissible to repel the 
presumption of payment is very different. In such 
case any fact may be proven which shows good 
cause for forbearance.” The court then goes on 
to show that the whole object of giving the bond 
would be defeated by a demand of prompt pay- 
ment, and this contemplated some time should 
elapse before the money was expected to be _ repaid. 
It was also held in this case that the war period 
(1861-1865) should not be considered as part of 
the time in the maturing of the presumption, re- 
lying on the case of Jackson v. Pierce, 10 Johns. 
413, as to pendency of the revolutionary war. 


McKinlay v. Gaddy, 26 S. C. 573, 2 S. E. 
497, tends to show that an unequivocal statement 
of indebtedness to whomsoever made is compe- 
tent evidence, but it must be in act or language 
free from ambiguity. 

In Cobb v. Houston, 117 Mo. App. 645, 94 S. W. 


299, is found a very elaborate opinion by Bland, 
P. J., in which many authorities are referred to 
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and their holdings set forth, and the distinction 
drawn between the presumption we are consider- 
ing and the bar of the statute of limitations, with 
the result of holding that absence from the juris- 
diction is not considered in the twenty years, 
but the time of absence forms a part thereof. 


It was also ruled that though written acknowl- 
edgments that the debt had not been paid be in- 
Sufficient to take a case out of the bar of the 
statute. of ‘limitations, yet they may be sufficient 
to repel the presumption of payment. 


In Texas the presumption is said to rest upon 
the experience of mankind that vouchers, acquit- 
tances, etc., are not usually preserved from one 
generation to another, and that creditors re- 
luctantly wait so long, and if there is complete 
acquiescence there is probability of payment. 
Milwee vy. Phelps (Tex. Civ. App.), 116 S. W. 
891. In New York it is said only slight evi- 
dence is necessary to repel the presumption. 
Lynch v. Lyons, 115 N. Y. S. 227. a 








JETSAM AND FLOTSAM. 


“FAIRNESS OF A HORSE SWAP IS PE- 
CULIARLY A QUESTION FOR A JURY 
OF THE VICINAGE.” 


In Skyes v. Sutton, 3 Ga. App. 204, it is said: 
“We have read with much interest and atten- 
tion the evidence in the record, and we must 
admit that we are not fully in accord with the 
jury in our conclusion from the facts. But the 
fairness of a horse swap is peculiarly a question 
for a jury of the vicinage. The character and 
abilities of the respective ‘swappers,’ as well 
as the temptations inherent in such transac- 
tions, and to what extent excusable, are largely 
ethical questions, far better understood by the 
jurors on the ground than by reviewing courts 
at a distance. To our uninitiated mind it seems 
that the old horse trader with ten years’ ex- 
perience in his special line got somewhat the 
best of the youthful novice. At the conclusion 
the old trader had both horses, and a judgment 
against the adolescent novice for $44.20 princ- 
pal, interest, and costs. This result evinces 
great skill and fineness on the part of the ex- 
perienced client and his able attorneys. It is 
a little puzzling to those who do not understand 
the mysteries of horse trades and jury trials. 
But the charge of the court in the main was 
fair, accurate, and comprehensive, clearly cov- 
ering all the material issues in the case. The 
disconnected excerpts, when considered in con- 
nection with the entire charge, contain no 
serious or harmful error. This court will not 
have the judicial temerity to permit its con- 
clusions to crystalize into judicial opinions 
at variance with that of the jury on the facts 
in connection with a horse trade, about which 
they were, by reason of propinquity to the par- 
ties and witnesses and to the scene of action, 
the better judges.” 

We have heard it said that if two Yankees 
were left on a desert island they would make 
a living out of each other swapping knives, 
but we doubt whether a Yankee could do any 
better out of one not a Yankee than a Georgia 
horse trader with one who merely thinks he 
is a horse trader. 





BOOK REVIEWS. 





LIEN LAWS OF THE 


STATES. 


The author of the volume under the above 
title, Mr. Henry A. Alexander, of the Atlanta, 
Ga., Bar, has annotated the lien laws of nine 
South-eastern states, being Alabama, Florida, 
Georgia, Kentucky, Mississippi, North Carolina, 
South Carolina, Tennessee and Virginia. This 
is a very handy book for practitioners in the 
respective states, and the annotation for each 
state is very full indeed, and incidentally it is 
valuable as a ready reference to lawyers in 
other states looking for persuasive authority 
as to points not passed upon by their courts. 

The work seems well done, the author often 
quoting liberally from the cases to which he 
refers, 

The reason given for the work being confined 
to the states named is “the great material de- 
velopment now in progress in those states, 
and consequently the need of an accurate know- 
ledge of the mechanics’ and materialmen’s lien 
laws of these states.” 

The book is upon what seems a very useful 
plan and, used in connection with a work of 
more general scope, should meet a practical 
need. 

The volume is in buckram, published in 1909 
by South-Eastern Publishing Co., Atlanta, Ga. 


SOUTH-EASTERN 








HUMOR OF THE LAW. 





In the court of Circuit Judge Halsey, of Mil- 
waukee, recently a “swift witness” by the name 
of Stanislaus Komiski was answering questions 
before they were out of the examiner’s mouth. 
Finally Judge Halsey took a hand. “Are you,” 
he asked. “the same Stanislaus Komiski—” 
“Yes,” broke in the witness, “—who was hung 
yesterday.” 


There is a lawyer of Cleveland whose quick 
wit is said never to desert him either in the 
court-room or elsewhere. 

Not long ago a client entered his Office and 
throwing back his coat, exclaimed irritably: 

“Why, sir, your office is as hot as an oven,” 

“Why shouldn’t it be?” asked the lawyer, 
smilingly. “It’s there that I make my bread.” 


It was during a trial in an Alabama city more 
than twenty years ago that one of the jurors 
suddenly rose from his seat and precipitately fled 
from the courtroom. He was arrested in his 
flight before he had left the building and brought 
back. 

“What do you mean by running off in that 
way?” asked the judge, who knew the man to 
be a simple, honest farmer. 

“It’s like this, your honor,” said the man, 
earnestly. ‘When Mr. Hobbs ‘finished talking 
my mind was all clear, but when Mr. Clayton 
began I was all confused again, and I said to 
myself, ‘I’d better leave at once, and stay away 
till he’s done,’ for to tell the truth, I didn’t 
like the way the argument was going, your 
honor.” 
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Virginia 26, 75, 105 
wi in 17, 31, 49 
1. Accident Insurance—Assessments.—The 


liability of the sureties on the bond of a mutual 
insurance company, conditioned for the payment 
over of assessments to beneficiaries, is fixed 
by the bond itself, and not by the policy.—Ingel 
v. Batesville Grocery Co., Ark., 117 S. W. 241. 

2. Acknowledgment—Separate Examination. 
Since the statute requires the officer taking the 
acknowledgment of a married woman to ex- 
plain the instrument to her privily, a failure to 
do so renders the instrument void, though she 
in fact fully understood it.—Stringfellow v. Bra- 
selton, Tex., 117 S. W. 204. 

3. Action—Misjoinder.—Strictly speaking, 
misjoinder of parties plaintiff is not “multifar- 
iousness.”—Breimeyer v. Star Bottling Co., Mo., 
117 S. W. 119. 

4. Adverse Possession—Color of Title-—Where 
a party claiming under a deed conveying land 
by definite boundaries entered into possession 
of land within the boundaries, and inclosed a 
few acres, and maintained such inclosure ad- 
versely and openly for more than seven years, 
his adverse possession extended to the limits 
of the boundaries in the deed.—Kittel b. Steger, 
Tenn., 117 S. W. 500. 

5. Outstanding Claim.—A purchase of an 
outstanding claim by one in adverse possession 
held not to stop his adverse possession.—Bryant 
v. Prewitt, Ky., 117 S. W. 343. 

6.——Overflowed Land—Dam.—tTitle by ad- 
verse possession may be acquired by the main- 
tenance of a dam, thereby causing the lands to 
be submerged for the statutory period.—Simons 
v. Munch, Minn., 120 N. W. 373. 








7.——Prescription.—While an adverse holding 
for 15 years will authorize the conclusive pre- 
sumption of a grant, adverse possession for less 
than that period, when aided by other circum- 
stances, may warrant a similar presumption.— 
East Jellico Coal Co. v. Hays, Ky., 117 8. W. 
307. 

8. Animals—Judicial Notice.—It is contribu- 
tory negligence to go behind a mule without 
warning to the mule.—Tolin v. Terrell, Ky., 117 
S. W. 290. 

9. Appeal and Error—View of Locus in Quo 
—Exception.—Plaintiff having failed to except 
to an order that the jury view the locus in 
quo and to call the misconduct of defendants 
in providing dinner for the jury to the court’s 
attention, he could not complain after verdict. 
—Shepherdson v. Clopine, Neb., 120 N. W. 420. 

10. Assignments for Benefit of Creditors— 
Duty of Assignee.—An assignee for benefit of 
creditors who purchases claims against the es- 
tate for less than their face should only be 
allowed the amount that he actually pays on 
the claims.—In re T. S. Heath & Son, Mo., 117 
S. W. 125. y 


11. Attachment—A ffidavit.—An attachment 
affidavit need not show that defendant has prop- 
erty within the state subject to attachment.— 
Hemmi v. Grover, N. D., 120 N. W. 561. 

12. After Acquired Title-—The levy of an 
attachment on the interest that defendant 
owned in land does not attach to title subse- 
quently acquired by him and conveyed to an- 
other.—Sullivan v. Graham, Tex., 117 S. W. 171. 

13. Attormey and Client—Authority of At- 
torney.—A general authority to commerce a 
suit will warrant an attorney in attaching prop- 
erty, and render the client responsible for dam- 
-ages.—Brown v. Spigel, Mich., 170 N. W. 579. 

14. Audita Querela—Review of Judgment.— 
The writ of audita querela lies to review a 
judgment on account of some matter occurring 
after judgment amounting to a discharge of its 
obligation.—Smith v. Young, Mo., 117 S. W. 628. 





15. Benefit Societies—Classes of Beneficiaries. ' 


.—The mother of insured held not within the 
meaning of a policy payable to his “legal de- 
pendent.”—Vaughn v. National Council, Junior 
Order United American Mechanics, Mo., 117 S. 
W. 115. 

16. Bills and Notes—Consideration.—Liabil- 
ity on a note given for inducing a third person 
to contract held not defeated on the theory that 
the contract did not bind such person to do any- 
thing.—Price v. White, Tex., 117 S. W. 484. 

17.——Conditional Delivery.—If a non-negoti- 
able note is not to be delivered to take effect 
until signed by a certain number of responsible 
signers, and it has not been so signed, in good 
faith, it has no effect or existence as against 
those signing with that understanding.—Swan- 
ke v. Herdeman, Wis., 120 N. W. 414. 
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18. Extension Consideration—A definite 
agreement for an extension of a note to a 
fixed period is valid and based on a sufficient 
consideration, though the maker parts with 
nothing and agrees only to keep the money for 
the extended period at the,same rate of inter- 
est.—Conkling v. Young, Iowa, 120 N. W. 353. 


19. Bonds—Benefit of Third Persons.—Where 
a contract is made and bond executed for the 
benefit of third persons not named, to enable 
them to sue on the bond, it must clearly appear 
by the terms of the contract or bond that they 
are of the class covered by the conditions of 
the bond.—Eau Claire-St. Louis Lumber Co. v. 
Banks, Mo., 117 S. W. 611. 





20. Carriers—Bailment.—In the absence of 
contract, a carrier’s responsibility for prompt 
delivery of live stock is that of an ordinary 
bailee for hire, and if damaged by unreason- 
able delay, or it arrives too late for the market, 
recovery may be had for its negligence only.— 
Tiller & Smith v. Chicago, B. & Q. R. Co., Iowa, 
120 N. W. 672. 





21. Degree of Care.—The standard of care 
required to be exercised by a carrier for the 
safety of passengers has proper regard for the 
circumstances.—Campbell v. Duluth & N. E. R. 
Co., Minn., 120 N. W. 375. 


22. Limitation of Liability —Where the bill 
of lading limits the liability of connecting car- 
riers to the road inflicting the injury, the initial 
earrier is liable to the shipper for damages 
caused by its violation of his express direc- 
tions given at the time of delivery.—Atlantic 
Coast Line R. Co. v. Richardson, Tenn., 117 S. 
W. 496. 


23. Presumption of Negligence.—Proof that 
the derailment of a car occurred from some un- 
accountable cause is insufficient to overcome 
the presumption of negligence arising from 
the fact of derailment.—Sloan v. Little Rock 
Ry. & Electric Co., Ark., 117 S. W. 551. 


24. Stipulation for Notice.—Stipulation in 
a contract of carriage held to require actual 
‘ notice within a day of claim of damages, so 
that notice by mail, unless received within the 
day, is insufficient.—St. Louis, I. M. & S. Ry. 
Co. v. Furlow, Ark., 117 S. W. 517. 











25. Compromise and Settlement—Effect Of.— 
The compromise of a cause of action, made in 
good faith, is binding.—Bartlett Oil Mill Co. v. 
Cappes, Tex., 117 S. W. 485. 

26. Conditional Sales—Subsequent Purchaser. 
—* conditional sale of machinery installed by 
the seller held to be valid as against a subse- 
quent purchaser or mortgagee, when recorded 
as provided by Code 1904, sec. 2462.—Monarch 
Laundry v. Westbrook, Va., 63 S. E. 1070. 

27. Constitutional Law—Negroes—Discrim- 
ination.—Refusal of a medical college incorpo- 
rated under Comp. Laws, c. 218, to admit negro 
students, does not deny them any constitu- 





tional immunity or privilege.—Booker v. Grand 
Rapids Medical College. Mich., 120 N. W. 589. 


28. Contracts—Public Policy.—A contract by 
a public officer to render services required of 
him for less than.the fixed compensation is 
against public policy.—Bodenhofer v. Hogan, 
Iowa, 120 N. W. 659. 


29. Rescission.—A party seeking rescission 
must act promptly, and if after discovery of 
fraud he ratifies the contract or affirmatively 
acquiesces in it by distinctly treating it as of 
continuing force, claiming its benefits, he can- 
not thereafter repudiate it—Minter v. Hawkins, 
Tex., 117 S. W. 172. 





30. Corporations—Stock Subscription.—Where 
persons agreed to subscribe for stock in a rail- 
road construction company to be organized, the 
subscriptions to be binding only upon certain 
conditions, an action could be maintained in the 
name of the corporation on the subscription 
agreement; the conditions having been complied 
with.—Stone v. Monticello Const. Co., Ky., 117 
Ss. W. 369. 


31. Unsubscribed Stock.—An organized cor- 
poration may offer its unsubscribed stock for 
sale, and make a valid sale of the same.—South- 
western Slate Co. v. Stephens, Wis., 120 N. W. 
408. 

32. Courts—Federal Decision.—The decisions 
of the federal supreme court on the invalidity 
of the federal employer's liability act, in its ap- 
plication to the territories will be followed by 
the state supreme court.—-Gutierrez v. El] Paso 
& N. E. R. Co., Tex., 117 S. W. 426. 

33. Covenants—Eviction.—Eviction to con- 
stitute a breach of warranty, must be founded 
on a title paramount to that conveyed by war- 
rantor.—Burns vy. Vereen, Ga., 64 S. E. 113. 

34. Criminal Trial—Accomplice.—One held 
not an accomplice to a murder by poisoning, 
within the statutes requiring corroboration of 
accomplice’s testimony, who merely passively 
consented to the commission of the crime with- 








out warning decedent.—Levering v. Common- 
wealth, Ky., 117 S. W. 253. 
35. Weight of Evidence——The supreme 


-court will not review a judgment of conviction 


because the verdict is flagrantly against the 
evidence, or not supported by sufficient evi- 
dence, but will only inquire whether there was 
any evidence tending to show guilt.—Levering 
v. Commonwealth, Ky., 117 S. W. 253. 

36. Damages—Basis for Recovery.—Where 
plaintiff’s injuries are shown to justify the con- 
clusion that his capacity to earn money has 
been lessened, the right to a recovery of some 
damages therefor is established.—St. Louis 
Southwestern Ry. Co. of Texas vy. Niblack, Tex., 
117 S. W. 188. 

37. Mental Suffering.—Proof of impairment 
of the mental faculties will be received usually 
under allegations of grievous or permanent 
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bodily injury.—Rapid Transit Ry. Co. v. Allen, 
Tex., 11 S. W. 486. 

38. Dedication—Highways.—The common law 
upheld immemorially dedications by landowners 
and acceptance by the public as a valid method 
of creating highways and this doctrine became, 
at an early date, part of the jurisprudence of 
this state.—State v. Muir, Mo., 117 S. W. 620. 

39. Divoree—Jurisdiction—A decree of di- 
vorce may be impeached collaterally in the 
courts of another state by proving that the 
court granting it had no jurisdiction for want 
of plaintiff's domicile therein.—Sammons v. 
Pike, Minn., 120 N. W. 540. 


40. Domicile—Child’s Parent.—In general, the 
domicile of the parents or person standing in 
loco parentis to a minor is the domicile of the 
minor.—Smith v. Young, Mo., 117 S. W. 628. 

41. Dower—Partial Divorce.—A decree of dl- 
vorce from bed and board held not to bar the 
wife’s dower in lands subsequently inherited by 
the husband, and conveyed by him without her 
joining therein.—Killackey v. Killackey, Mich., 
120 N. W. 680. 

42. Ejectment—Common Source of Title.— 
Proof that both parties in ejectment claim the 
same source of title is sufficient evidence of 
title—Killackey v. Killackey, Mich., 120 N. W. 
680. 

43. Title—Tenant.—The general rule that 
plaintiff must recover on his own title held not 
applicable where defendant has attained pos- 
session as tenant of plaintiff.—Card v. Deans, 
Neb., 120 N. W. 440. 


44. Electricity—Degree of Care.—A telephone 
company running its wires across a lot held to 
owe to one rightfully on the lot the duty to 
use ordinary care to prevent injury by the 
transmission through its wires of electricity 
escaping from other wires.—Southwestern Tele- 
graph & Telephone Co. v. Bruce, Ark., 117 S. W. 
564. 

45. Eminent Domain—Unnecessary Injury.— 
A railroad company in building through a farm 
must not unnecessarily injure a tenant’s pos- 
session, and cannot build in front of his house 
without furnishing a reasonable way to come 
and go, and for failure to do so must fairly 
remunerate him, and could not lawfully tear 
down fances and expose his growing crops to 
cattle without being answerable  therefor.— 
Louisville & E. R. Co. v. Hardin, Ky., 117 S. W. 
381. ¢ 

46. Equity—Jurisdiction.—In Missouri, juris- 
diction of the subject-matter of a concrete case 
in equity or law is only acquired by a court 
through pleadings filed, process issued or ap- 
pearance entered, and decrees entered within 
the lines of the issues framed by pleadings.— 
State v. Muench, Mo., 117 S. W. 25. 

47. Stale Demand.—A claim may be stale, 
so that a court of equity will not enforce it 








under the facts shown, although it is not barred 
by limitation.—East Jellico Coal Co. v. Hays, 
Ky., 117 S. W. 307. , 

48. Supplemental Pleading.—The rights of* 
the parties to a chancery suit are determined 
by the facts existing at the commencement of 
the suit, unless something has since happened 
affecting the matter in issue, which the court 
may consider, if presented by a supplemental 
pleading.—P. & M. J. Bannon v. Jackson, Tenn., 
117 S. W. 504. 

49. Evidenee—Expert Witness.—It is not 
proper for a physician testifying to the possible 
consequences of sexual impotence to state that 
it may go on for years, and might possibly ter- 
minate in something serious.—Bucher v. Wis- 
consin Central Ry. Co., Wis., 120 N. W. 518. 

50. Judicial Notice—In proceedings for 
violating an injunction before the same court 
which issued the injunction, the court can take 
judicial notice of the injunction decree, so that 
the identification of the decree violated is un- 
necessary.—Bunting v. Powers, Iowa, 120 N. W. 
679. 


51.—Judicial Notice.—Judicial notice may be 
taken that the thread of a stream fluctuates, 
and that at times the banks are eroded or ac- 
creted and more or less changes made in the 
contour of islands.—Radford v. Wood, Neb., 120 
N. W. 458. 

52. Law of Other State.—It will be pre- 
sumed from the statute of another state putting 
the common law in effect that the general doc- 
trines of that law as they prevail in this state 
prevail also in that state, but it will not be 
presumed that the railroad fellow-servant law 
of this state is in force in another state.—Ham 
v. St. Louis & S. F. R. Co., Mo., 117 S. W. 108. 


53. Past Suffering.—Evidence of declara- 
tions of past pain or reasons for particular con- 
duct held inadmissible in an action for per- 
sonal injuries——Etzkorn v. City of Oecelwein, 
Iowa, 120 N. W. 636. 

54.——Photographs.—Photographs held prop- 
erly admitted in evidence to explain a chemist’s 
testimony based on chemical and microscopical 
tests to determine the composition of a tool 
known as a “softhead.”—Potvin v. West Bay 
City Shipping Co., Mich., 120 N. W. 613. 

55. Secondary and Best.—The exception to 
the rule requiring the best evidence, made nec- 
essary by the volume of record evidence in.par- 
ticular cases, held not to go so far as to au- 
thorize the admission of hearsay evidence to 
prove the amount of an employe’s defalcations 
in a case where the books of his employer did 
not show all amounts paid to him by different 
individuals.—Fidelity & Deposit Co. of Mary- 
land v. Champion Ice Mfg. & Cold Storage Co., 
Ky., 117 S. W. 393. 

56. Uncontradicted Evidence.—Uncontra- 
dicted evidence held not necessarily conclusive, 
where in the nature of the case no contradic- 
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tory evidence could be had.—In re Brown’s Will, 
Iowa, 120 N. W. 667. 

57. Verbal Acts.—A purchaser’s declara- 
tions and instructions to his son as his agent, 
and his repudiation of the deed and directions 
for its return, held admissible as verbal acts, 
and not objectionable as hearsay.—Hudson v. 
Slate, Tex., 117 S. W. 469. 

58. Exeeution—Levy—Burden of Proof.— 
Where land levied on stood in the name of an- 
other than the judgment debtor, the burden was 
on the creditor to show that the debtor had 
some interest therein—Bahnsen v. Qualley, 
Iowa, 120 N. W. 925. 

59.——Lien.— Where a judgment is a lien on 
land, a sale under execution thereon relates 
back to the date of the judgment lien and cuts 
out an intervening deed by the judgment debtor. 
—wWhite v. Spencer, Mo., 117 S. W. 20. 

60. Executors and Administrators—<Abate- 
ment and Revival.—The interest of a creditor 
suing to settle an estate devolves upon his 
personal representative at his death.—Duff v. 
Combs, Ky., 117 S. W. 259. 

61. Attorney’s fees in proper cases are 
legitimate expenses of administration—In re 
Blackman’s Estate, Iowa, 120 N. W. 664. 

62. False Imprisonment—Remote Damages.— 
Damages to business held too remote for recov- 
ery in action for false imprisonment.—Gold v. 
Campbell, Tex., 117 S. W. 463. 

63. Frauds—Contract for Well.—A contract 
to bore a well held not within the statute of 
frauds.—Hall v. Cook, Tex., 117 S. W. 449. 

64. Prior Oral Agreement.—Under the stat- 
ute of frauds (Rev. St. 1899, Sec. 3418 [Ann St. 
1906, p. 1951), requiring contracts not be per- 
formed within a year to be in writing, evidence 
of a prior oral agreement “constituting a con- 
sideration held inadmissible to render valid an 
incomplete contract for the sale of coal.—Reig- 
art v. Manufacturers’ Coal & Coke Co., Mo., 117 
Ss. W. 61. 
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Gar Strictly Construed.—Gar- 
nishment proceedings are purely statutory and 
cannot be extended beyond reaching the effects 
of a defendant in the garnishee’s hands; Sayles’ 
Ann. Civ. St. 1897, art. 225, providing that it 
shall not be lawful for the garnishee to pay 
defendant any debt or deliver him any effects 
after service of the writ.—E. L. Wilson Hard- 
ware Co. v. F. J. & R. C. Duff, Tex., 117 S. W. 
440. 

66. Guardian and Ward.—Jurisdiction.—Pro- 
bate courts are possessed of original and exclu- 
sive jurisdiction as to the appointment of guard- 
ians, and their right to proceed must be de- 
termined as a fact.—Smith v. Young, Mo., 117 
S. W. 628. 

67. Habeas Corpus.—Custody of Child.—In 
awarding the custody of infants, the court 
not only considers the rights of the parents, 








but also the wishes of the child, when it is of 
sufficient age and intelligence.—Jackson v. Clay, 
Ark., 117 S. W. 546. 

68. Homestead—Head of Family.—Under Rev. 
Codes 1905, secs. 5049, 5070, a divorced husband 
who has been deprived of the custody of his 
child, and is required to pay a stated sum for 
its support, which allowance is made a lien on 
his former homestead, held not the head of a 
family entitled to a homestead exemption.—Hol- 
comb v. Holcomb, N. D., 120 N. W. 547. 

69.——Occupancy—Intent.—An intent to occu- 
py premises as a homestead when the debtor 
should be able to build a house thereon held in- 
sufficient to establish a homestead exemption. 
—Flowers v. United States Fidelity & Guaranty 
Co., Ark., 117 S. W. 547. 

70. Homicide—Dying Declaration.—Declaration 
of decedent made some two or three hours af- 
ter he was fatally stabbed held inadmissible 
as a part of the res gestae.—McGowan v. Com- 
monwealth, Ky., 117 S. W. 387. 

71. Indictment and Information—<Authority 
of Legislature.—The legislature has authority 
to dispense with indictments in misdemeanor 
cases, and to authorize prosecutions and trials 
thereof upon affidavit or complaint.—Glasscock 
v. State, Ala., 48 So. 700. : 

72. Intoxicating Liquors—Constitutional Law. 
—The legislature held without power to invade 
the privacy of a citizen’s life and regulate his 
conduct in matters in which he alone is con- 
cerned.—Commonwealth v. Campbell, Ky., 117 
S. W. 383. 

73. Judgment—Collateral Attack.—Where the 
record shows on its face that a judgment _is 
obviously void, it may be assailed collaterally; 
otherwise it cannot be assailed at all in a col- 
lateral proceeding.—Smith v. Young, Mo., 117 
S. W. 628. 

74. Landlord and Tenant.—An action by a 
tenant for damag¢es for failure of the landlord 
to give possession of the premises held barred 
by a former action for such damages, or any 
part thereof.—Sloan v. Hart, N. C., 63 S. E. 1037. 

75. Judicial Sales—Resale.—After a judicial 
sale for a fair price, that an upset bid is made 
of an advance of 10 per cent on the bid on the 
sale is not a sufficient reason for ordering a re- 
sale.—Howell v. Morien, Va., 63 S. E. 1073. 

76. Jury—Disqualification—A juror would 
not be disqualified to serve, in an action by a 
corporation to recover on a subscription for 
stock, merely because he was related to a stock- 
holder in the corporation other than a party to 
the action and who had no real interest in the 
action.—Stone v. Monticello Const. Co., Ky., 117 
S. W. 369. 

77. Landlord and Tenant—Estoppel.—aA les- 
see held not estopped from disputing the les- 
sor’s title to a tract not within the boun- 
daries of the land leased.—Regers vy. Stevenson, 
Tex., 117 S. W. 472. 
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78.——Option to Lessee.—Where an option is 
given the lessee to purchase the premises on or 
before a certain date, the lease is a sufficient 
consideration for the option, and the lessor can- 
not withdraw it before it has expired.—Pearson 
v. Millard, N. C., 63 S. E. 1058. 

79. Libel and Slander—Slander of Title.— 
A petition, in an action for slander of title to 
land, must allege that plaintiff holds the legal 
title to the land and is in possession of it, in 
order to recover as against a defendant setting 
up a claim thereto.—Continental Realty Co. v. 
Little, Ky., 117 S. W. 310. 

80. Life Insurance—Vested Right.—During 
the life of. an insured member his beneficiary 
has no vested right in the insurance, but he 
has a property right conferred by his certifi- 
cate which cannot be destroyed or abridged 
without his consent clearly and unequivocally 
expressed.—Smail v. Court of Honor, Mo., 117 
Ss. W. 116. 

81. Malpractice—Instructions.—Where, in an 
action for malpractice, the court erroneously 
told the jury in unmistakable language there 
could be no recovery unless death resulted from 
defendant’s negligence, it will be presumed that 
the jury followed these instructions, though an- 
other paragraph authorized recovery for the 
expense of an operation, if caused by defend- 
ant’s negligence.—Mester v. Zaiser, Iowa, 120 
N. W. 460. 

82. Master and Servant—Comparative Negli- 
gence.—In this state, there is no such thing as 
comparative negligence; and, if the negligence 
of both parties co-operate, there is usually no 
liability, except for the humanitarian or last 
chance. doctrine.—Matz v. Missouri Pac. Ry. Co., 
Mo. 117 S. W. 584. ; 

83. Contributory Negligence.—Where the 
engineer saw plaintiff in time to have avoided 
striking her by ordinary effort, held, that the 
company was liable, though plaintiff was guilty 
of contributory negligence.—St. Louis South- 
western Ry Co. v. Thompson, Ark., 117 S. W. 
541. : 

84. Proximate Cause.—If, by ordinary care, 
an engineer could have seen a person on the 
track in time to have saved his life by such 
eare, his negligence, and not that of the person 
killed, is the direct, immediate proximate cause 
of the injury, and plaintiff in such case may re- 
cover.—Potter v. St. Louis & S. F. R. Co., Mo., 
117 S. W. 593. 


85. Proximate Cause.—Plaintiff may recov- 
er for defendant’s negligence, though his own 


exposed him to the risk of injury, if it was more 
immediately caused by defendant’s omission.— 
Potter v. St. Louis & S. F. R. Co., Mo., 117 S. 
W. 593. 


86. ‘Vice-Principal.—Authority to employ 
and discharge subordinate employes makes an 
employe a vice-principal.—Lantry-Sharpe Con- 
tracting Co. v. McCracken, Tex., 117 S. W. 453. 

87. Mortgages—Deed Absolute in Form.—A 

















deed absolute in form signed with the under- 
standing that it was given in extinguishment 
of a debt held not a mortgage.—Stringfellow v. 
Braselton Tex., 117 S. W. 204. 

88.——Equity of Redemption.—The purchaser 
of land on mortgage foreclosure acquires only 
the mortgagor’s interest in the land.—Bishop v. 
Van Winkle, Ky., 117 S. W. 345. 


89. Subsequently Acquired Property.— 
Where a mortgage is intended to cover subse- 
quently acquired property, either express terms 
must be used to that end, or it must clearly 
appear from the language of the instrument 
that such was the manifest intent of the par- 
ties. —Hickson Lumber Co. v. Gay Lumber Co., 
N. C., 63 S. E. 1045. 

90. Negligence—Contractual Duty.—To enti- 
tle one to sue for negligence in performing a 
contractual duty, no injury to person or prop- 
erty being shown, it must appear that the con- 
tract was made by him or was made for his 
benefit.—Southwestern Telegraph & Telephone 
Co. v. Solomon, Tex., 117 S. W. 214. 

91. Liability to Third Person.—Liability of 
employer to third person for injuries from the 
use of dynamite or other explosives by a con- 
tractor is ordinarily a question for the jury.— 
Pine Mountain R. Co. v. Finley, Ky., 117 8S. W. 
413. 

92. New Trial—Misconduct of Jury.—Act of 
jurors in going to view a place from which a 
witness testified he made an observation, with- 
out Knowledge of the parties or permission of 
the court, held misconduct for which the trial 
court could grant'a new trial.—State Security 
Bank v. Burns, Iowa, 120 N. W. 626. 


93. Raising Question for Decision.—The 
mere statement, in a motion for a new trial, 
that the acts (specifying them) on which a 
prosecution is based “are unconstitutional and 
void” is insufficient to raise any constitutional 
question, so as to confer on the supreme court, 
rather than the court of appeals, jurisdiction 
of the cause on review.—State v. Cook Mo., 117 
Ss. W. 30. y 


94. Partnership—Judgment. — Under Code, 
sec. 3468, a judgment against a firm as such 
held not a judgment against a member thereof, 
unless he appeared or was served with notice 
as a party defendant.—Anderson vy. Wilson, 
Iowa, 120 N. W. 677. 

95. Pleading—Affirmative Defense.—Where 
the only defense to an action on orders to pay 
money was a general denial of the execution of 
the orders and a plea of non est factum, held 
reversible error to admit evidence of and to 
charge on affirmative defenses of suretyship of 
defendant and his discharge as surety and of 
payment.—People’s Bank v. Stewart, Mo., 117 S. 
W. 99. 

96. Demurrer.—A demurrer admitting only 
matters well pleaded held not to admit the 
truth of averments of the legal interpretation 
of a bond sued on.+Eau Claire-St. Louis Lum- 
ber Co. v. Banks, Mo., 11 S. W. 611. 

97. Release.—The defenses of release be- 
cause defendant was a surety and was dis- 
charged for want of notice of certain facts, ac- 
cord and satisfaction, payment, or any defense 
going to show the extinguishment of a cause of 
action which once existed held affirmative de- 
fenses, and as such to be specially pleaded.— 
People’s Bank v. Stewart, Mo., 11 S. W. 99. 


98. Pledges—Insolvency Proceedings.—Where 
a bank, after accepting the assignment of a 
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draft as security for a debt, filed its full claim 
against the debtor’s insolvent estate, and re- 
ceived a dividend, it was only entitled to recov- 
er the balance under the assignment of the 
draft.—Farmers’ & Merchants’ Bank v. Wood 
Bros. & Co., Iowa, 120 N. W. 625. 

99.——-Sale by Pledgee.—Pledgee selling prop- 
erty without authority held liable for its con- 
version without demand or tender by pledgor.— 
Whigham v. Fountain, Ga., 63 S. E. 1115. 

100. Police Power—Tax.—Fire Marshal Law 
providing for a tax on the business of insur- 
ance companies in the state for raising a fund 
for expenses in investigating the source of and 
preventing fires, is a valid exercise of the po- 
lice power of the state.—Rhinehart v. State, 
Tenn., 117 S. W. 508. 

101. Principal and Agent.—One may pay a 
note to one whom the holder has led the payer 
to believe has authority to receive payment, but 
authority to collect some of a series of 29 notes 
did not authorize payment of all to the col- 
lector.—Winer vy. Bank of Blytheville, Ark., 117 
S. W. 232. 

102. Principal and Surety—Strict Construc- 
tion.—In an action on a bond for the perform- 
ance of a contract, no intendment or presump- 
tions outside those necessarily arising on the 
contract or bond are to be indulged in as 
against the surety.—Eau Claire-St. Louis Lum- 
ber Co, v. Banks, Mo., 117 S. W. 611. 

103. Public Lands—Patentee—Equitable Ti- 
tle-—One who has prior equitable right to pat- 
ent superior to that of patentee may enforce 
his equity by action, or when he is defendant, 
by answer, in which the court may cause regu- 
lar title to be vested in him and adjudge pos- 
session in him.—Holland v. Netterberg, Minn., 
120 N. W. 527. 

104. Ratlrouds—Discovered Peril.—Trainmen 
owe no duty to one guilty of contributory neg- 
ligence in lying on the track, until after his 
peril is actually discovered.—Caldwell v. Hous- 
ton & T. C. Ry. Co., Tex., 117 S. W. 488. 

105. Seduction—Divorcee.—A woman who has 
been married and divorced is not an “unmarried 
female,” within the meaning of Va. Code 1904, 
sec 3677, providing that if any person, under 
promise of marriage, seduce any unmarried fe- 
male, etc., he shall be guilty of a felony, ete.— 
Jennings v. Commonwealth, Va., 63 S. E. 1080. 

106. Specific Performence—Mutuality.—The 
specific performance of a contract will not be 
decreed, unless its obligations and remedy are 
mutual.—Garrick v. Garrick, Ind., 87 N. E. 696. 

107. Statutes—Construction.—Neither the rule 
that remedial statutes should be construed lib- 
erally, nor the rule that statutes should not be 
construed so as to enlarge the meaning which 
the words employed will bear, will justify a 
disregard of the language of a statute.—City of 
Detroit v. Detroit United Ry., Mich., 120 N. W. 
600. 

108.——Construction.—General words in a 
statute following specific words held to apply 
only to things of a like kind to those previous- 
ly specified—Wiggins v. State, Ind., 87 N. E. 
718. 

109. Stipulations—Waiver.—Where the mat- 
ter in controversy is submitted on an agreed 
statement of facts, such submission operates 
as a waiver of all questions of pleadings.—Fay 
v. Locke, Mass., 87 N. E. 753. 

110. Street Railroads—Pedestrians.—A street 
railway does not acquire a paramount right 





over a pedestrian, as does an ordinary freight 
and passenger railroad over its right of way. 
—Bremer v. St. Paul City Ry. Co., Minn., 120 
N. W. 382. 

111. Taxation—Double Taxation.—It would 
not be double taxation to tax a shareholder 
upon the shares in addition to taxing the cor- 
poration upon its capital—Commonwealth v. 
Walsh’s Trustee, Ky., 117 S. W. 398. 

112. Double Taxation.—Taxation of real 
estate mortgages in addition to taxation on 
real estate itself held not double taxation, in 
violation of Const. art. 14, secs. 11, 12, and this 
though mortgagor may pay both taxes.—Stumpf 
v. Storz, Mich., 120 N. W. 618. 

113. Earnings of Property.—The state can 
permit a tax to be computed on the basis of a 
fixed percentage of the earnings of the prop- 
erty.—State v. Northwestern Telephone Exch. 
Co., Minn., 120 N. W. 534. 

114. Statutory Construction.——Words used 
in a statute may be modified, altered, or sup- 
plied so as to keep the act from becoming in- 
consistent with the legislative intent.—James 
v. United States Fidelity & Guaranty Co., Ky., 
117 S. W. 406. 

115. Trial—Question of Law.—In determin- 
ing the question whether plaintiff's testimony 
shows that he is guilty of contributory negli- 
gence as a matter of law, the court will accept 
his testimony as true and give to it the infer- 
ences most favorable to him.—Strong v. Grand 
Trunk Western Ry. Co., Mich., 120 N. W. 683. 

116. Trover and Conwersion—Proof Of.—Any 
distinct act or dominion wrongfully exerted 
over another’s property in denial of his right, 
or inconsistent with it, is a conversion.—Craw- 
ford v. Thomason, Tex., 117 S. W. 188. 

117. Vendor and Purchaser—Election of Rem- 
edy.—A vendor, who deliberately chooses to af- 
firm a contract and resort to his remedy for 
fraud as more satisfactory at the time, held not 
entitled to the equitable remedy of rescission 
for fraud three months thereafter, when the 
property had increased in value far in excess 
of his 4amages.—Minter v. Hawkins, Tex., 117 
S. W. 172. 

118. Equitable Title—A deed of land re- 
serving a vendor’s lien to secure deferred pay- 
ments held to vest only in the purchaser an 
equity in the land, and the superior legal title 
remains in the vendor.—De Steaguer v. Pitt- 
man, Tex., 117 S. W. 483. 

119. Right of Rescission.—A vendor's fail- 
ure to tender an abstract of the property on or 
before the date when the transaction was to be 
closed by the terms of the contract held to 
justify the vendee’s refusal to accept one ten- 
dered thereafter.—T. Carrabine & Co. v. Cox, 
Mo., 117 S. W. 616. 

120. Warehousemen — Advances.—A ware- 
houseman making advances on totton stored 
cannot, in the absence of contract, sell the cot- 
ton until after maturity of the debt.—Whigham 
v. Fountain, Ga., 63 S. E. 1115. 

121. Wills—Construction—Equality.—The con- 
struction of a will which produces equality is 
preferred to one that produces inequality, and 
it will not be presumed that testator intended 
to prefer one of his children to the others, un- 
less this appears from a fair reading of the 
will.—Cornwall v. Hill, Ky., 117 S. W. 311. 

122. Devise.—A devise to a son and his 
children held,to pass a fee-simple, and not a 
life, estate.—Harknes v. Lisle, Ky., 117 S. W. 
264. 


























